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While growing up in Idaho, if something 
started bouncing from place to place, my father 
would yell, “Quick, someone grab a stick and 
beat it!” 
 
Recently, I have been contacted by Idaho 
prosecutors in 5 different counties regarding a 
particular defense motion that needs to be 
“beaten down.” Repeat DUI offenders are 
claiming a due process violation because they 
were not given actual notice of the 2006 
amendments to the DUI statutes at their prior 
sentencing. 
 
Let me provide you with the proper stick when 
facing these motions. The case that should put 
the argument to rest is Wilson v. State, 133 
Idaho 874 (Ct.App.2000), wherein the Idaho 
Court of Appeals addressed a similar argument 
the last time the DUI enhancement penalties 
were amended.  
 
The Court of Appeals said, “In 1990, Wilson 
was only required by statute to be given notice 
of the then-current possible penalties for fur-
ther convictions. It is immaterial that the law 
changed in 1992, making the penalty for sub-

sequent DUI convictions more harsh. In point 
of fact, the legislature could have elevated the 
penalty for any DUI to a felony crime. If the 
legislature so decided, a person correctly ap-
prised prior to such law change that a first DUI 
conviction is a misdemeanor could not validly 
assert that he or she should be ‘grandfathered 
in,’ such that a subsequent DUI conviction 
could only be punished as a misdemeanor.” 
See State v. Brander, 280 Mont. 148, 930 P.2d 
31, 35 (1996).” Id. at 879. 
  
The Court relied in part on Nichols v. United 
States, 511, U.S. 738, 748, 114 S.Ct. 1921, 
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Forcible blood draws were upheld by the 
Idaho Supreme Court in State v. Benito Diaz, 
filed on March 29, 2007.  For the Road would 
like to congratulate all the prosecutors and law 
enforcement involved in this case. For exam-
ple, Jessica M. Lorello, Deputy Attorney Gen-
eral, did a great job in briefing and arguing 
this case before the Supreme Court. 
 
The Idaho Supreme Court held the involuntary 
blood draw of Diaz fell within the well-
recognized warrant exception of consent. Spe-

cifically, the Court held Diaz had given his 
implied consent to evidentiary testing, includ-
ing a blood draw, by driving on an Idaho road.  
Furthermore, the Court declined to address the 
exigency exception to the warrant requirement, 
but the court’s language hinted exigency may 
have applied in this case as well. 
 
The Court said, “Without addressing whether 
exigency also justified the blood draw, we hold 
that the seizure of Diaz’s blood fell within a 



1928, 128 L.Ed.2d 745, 755 (1994), 
wherein the U.S. Supreme Court held due 
process did not require such notice.    
  
Furthermore, the Idaho Court of Appeals 
points out that it was Wilson’s own behav-
ior that caused the updated statute to have 
effect. The Court said, “Had Wilson not 
again chosen to drive while under the in-
fluence, his prior DUIs would be irrele-
vant. As was said in Nichols, supra, surely 
a defendant knows that if he or she is ar-
rested again for DUI, the punishment may 
be more harsh." Wilson, 133 Idaho at 879.  
  
"Ignorance of the law is not a defense." 
Id. So the next time the defense raises this 
motion, please take this stick and beat it! 
 
**Special thanks to Sam Laugheed,   
Canyon County Deputy Prosecutor, for 
providing this information. 

Finally, Diaz argued I.C. § 18-8002(6)(b) 
did not permit a forced blood draw absent 
suspicion of aggravated DUI or vehicular 
manslaughter. The Supreme Court shot 
down this argument as well, stating the 
statute only limits when the officer can 
order medical personnel to perform a 
forced blood draw, but does not otherwise 
limit when an officer may request medi-
cal personnel to withdraw blood for evi-
dentiary testing.   

Therefore, the case was remanded to the 
magistrate to determine whether the ac-
tions of the police and jail staff effectively 
denied or materially interfered with 
Hedges’ ability to obtain a meaningful, 
independent BAC test. The case is cur-
rently set for hearing later this month. 
 
The Rule. The defendant must make a 
clear and unambiguous statement of his 
desire to obtain an independent BAC test, 
such that a reasonable police officer, under 
the circumstances, would understand the 
statement to be an affirmative assertion.  
 
Once a defendant has asserted this statu-
tory right, the officer has a duty to not 
unreasonably delay the booking process or 
the defendant’s subsequent release on 
bond. The police have no duty to adminis-
ter a second BAC test or otherwise partici-
pate in arranging an independent BAC test 
on behalf of the defendant. 
 
The police are not required to offer the 
use of a telephone, unless the defendant 
makes a clear and unambiguous statement 
of his desire to use a telephone to obtain an 
independent BAC test. 

The Facts. Hedges was arrested for DUI 
and taken to the police station for a breath 
test. He requested a blood test instead. 
The officer told Hedges he could arrange 
for his own blood test after the booking 
process. Hedges submitted to the breath 
test, but stated he would “go get a blood 
test of his own.” Approximately 3 ½ 
hours later, Hedges was released on bail. 
 
The Issue. Hedges argues the police de-
nied him the opportunity to arrange for an 
independent BAC test, by holding him in 
custody for 3 ½ hours, despite his re-
peated assertions  he intended to obtain 
his own test.  
 
The Holding. According to the Court, 
Hedges effectively asserted his right to 
obtain an independent BAC test pursuant 
to I.C. § 18-8002(4)(d). This assertion 
triggered a police duty to not unreasona-
bly delay Hedges’ booking process and 
release. However, the Court said there is 
no exact formula for determining what an 
unreasonable delay of the booking proc-
ess might be. This is a determination 
based on the totality of the circumstances 
in each case.   
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Additionally, the police have no duty to 
transport the defendant to the hospital to 
obtain an independent BAC test, nor are 
they obligated to arrange for a qualified 
professional to be transported to the hold-
ing facility in order to perform the test.  
(Note: Some agencies may wish to con-
tinue transporting defendants to the hospi-
tal for an independent test in order to ob-
tain that additional piece of evidence.)  
 
Policy Implications. To avoid potential 
suppression of the BAC, prosecutors, 
police, and jail management should make 
a joint-decision regarding the best prac-
tices for their particular jurisdiction. At a 
minimum, the arresting officer should at 
least notify jail staff when the defendant 
has made a request for an independent 
test. Based on this notification, a proce-
dure should be established for the defen-
dant to be processed without delay. For 
example, it may be determined the best 
practice is to move defendants to the front 
of the booking line when they have re-
quested an independent BAC test. 

 

well-recognized exception to the warrant 
requirement.” Id. at p. 3. 
 
Under a 4th Amendment analysis, the 
blood draw must be performed in a medi-
cally acceptable manner and without un-
reasonable force. “I think the key will be 
making sure [the blood draw] is done in a 
‘reasonable’ manner or, in the court’s 
words, making sure the suspect is not 
‘manhandled’ in the process,” Lorello 
said. 
 
The Court said, “Under the totality of the 
circumstances the police acted reasona-
bly, using only handcuffs to transport 
Diaz to the hospital and having the blood 
test administered by a qualified hospital 
technician.” Id. Further case examples of 
unreasonable blood draws can be found in 
State v. Worthington, 138 Idaho 470 
(Ct.App.2002). 
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By Jared Olson, TSRP 
 
A “Source Code” challenge in DUI cases is an 
issue that began in Florida and is now sneaking 
its way into discovery requests here in Idaho. 
To better understand what is being requested 
and how other states have handled the issue, I 
became determined to find out exactly what a 
“source code” was and why anyone would 
ever want to discover it? 
 
Plainly put, source codes are computer lan-
guage that is humanely viewable, but only 
meaningful to a programmer. Developing 
source codes takes a tremendous amount of 
time and effort.  For example, the source code 
for Draeger’s Alcotest 7110 is 53,744 lines, or 
approximately 896 pages, in length. See Spe-
cial Master’s Findings and Conclusions in 
State v. Chun Le, et al., p. 67 (N.J. S.Ct., 
2007).  
Devices, such as the Intoxilyzer 5000, include 
source code that drives the automated func-
tioning, but has nothing to do with the alcohol 
measuring capabilities of these devices. Source 
codes may be modified by the manufacturer to 
meet the needs of the varying law enforcement 
agencies purchasing their device. Yet, these 
modifications do not impact the way the breath 
alcohol test is conducted, they impact only the 
type and manner in which individual test infor-
mation is recorded and/or printed (e.g., date, 
time, location, suspect identifier, etc.).   
 
Florida Decision. In Florida, the defense bar 
began seeking the production of the source 
code for the Intoxilyzer 5000, manufactured by 
CMI, Inc. They stated the reason for seeking 
the production of the source code was to verify 
whether the device had been substantially 
modified from a prior approved version. The 
Florida trial courts were varied in their rulings 
and over a 1,000 DUI convictions were 
blocked. 
 
The State, as well as the manufacturers, argued 
the source code is proprietary information that 
bears no relationship to the alcohol-measuring 
capabilities of the device. Furthermore, the 
State argued it did not have possession of the 
source code because it was the property of 
CMI, Inc. 
 
Recently, the Florida 5th District Court of Ap-
peals denied the defendant’s request for disclo-

sure stating, “It is without dispute that the 
State does not have possession of the source 
code because it is the property of CMI, Inc. It 
is also without dispute that the code is a trade 
secret of CMI, Inc. and that CMI, Inc. has in-
voked its statutory and common law privileges 
protecting the code from disclosure. Therefore, 
the State cannot obtain possession of the 
code.”  Moe v. State, 944 So.2d 1096, 1097 
(2006). 
 
New Jersey Decision. New Jersey recently 
concluded a Frye hearing on the Draeger Al-
cotest 7110. The hearing was before a Special 
Master appointed by the New Jersey Supreme 
Court. The “Source Code” was one of the most 
highly contested issues. The evidentiary hear-
ing began on September 18, 2006 and con-
cluded on January 10, 2007 making it a full 41 
days of testimony and evidence.   
 
The Special Master released his report and it is 
now before the New Jersey Supreme Court to 
make a finding of the “finder of facts.” A deci-
sion should be forthcoming within the next 
few months, making it the highest state court 
to issue a decision on the source code question. 
In the meantime, the Special Master’s report 
should be instructive of how the court will 
rule.  
 
The Special Master held, “We do not think that 
this dispute about the source codes has any 
substantial relevance to our ultimate conclu-
sion, that the Alcotest 7110 instrument is very 
good at measuring breath alcohol. . . . Source 
code issues arise when the instrument fails to 
perform properly or its various components 
fail to interface with each other. We have seen 
no hint of source code problems or failure 
throughout this litigation.” See Special Mas-
ter’s Findings and Conclusions in State v. 
Chun Le, et al., p. 45 (N.J. S.Ct., 2007). 
 
If you find yourself in a Motion to Compel for 
source codes, I suggest being familiar with the 
above cases. Be warned! The New Jersey re-
port is 268 pages. On the bright side, it is only 
1/3 the length of the source code. If additional 
information is needed, the New Jersey TSRP 
has volumes of transcripts from experts under 
“grueling cross-examination.” Feel free to con-
tact me, as I also have access to the briefs used 
in Florida, as well as other material regarding 
the source code issue. 

 IDAHO’S           
FATAL FACTS: 

In 2006, 121 unbelted 
people were killed in  
traffic crashes. 

Based on the proven   
effectiveness of seat belts, 
an estimated 88 lives were 
saved in 2005 by seat belt 
use.  An additional 63 lives 
(of the 126 unbelted dead) 
could have been saved if 
everyone would have 
buckled up. 

In 2006, 109 people were 
killed in alcohol related 
crashes.  

In the early 1980s, im-
paired driving represented 
20% of the fatal & injury 
collisions in Idaho, com-
pared to 11% in 2005. 
Factors influencing the 
reduction include Selective 
Enforcement Traffic Pro-
grams (STEP), stiffer pen-
alties, increased media 
exposure and raising the 
legal drinking age to 21. 
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Chicago Skyline. View from John 
Hancock Building during the 25th 
Anniversary Lifesavers Conference. 

Disclaimer:  This newsletter is a publication of the Idaho Prosecut-
ing Attorneys Association, Inc.  Readers are encouraged to share 
varying viewpoints on current topics of interest. The views ex-
pressed in this publication are those of the authors and not necessar-
ily of the State of Idaho, IPAA, or the ITD.  Please send comments, 
suggestions or articles to Jared Olson at jared.olson@post.idaho.gov. 

Recently, I attended the 25th Anniversary Lifesavers Conference in Chicago, Illinois. Lifesavers 
is the premier national conference on highway safety issues. This year it boasted it’s largest at-
tendance of 2,541 participants. Margaret Goertz, ITD-OHS, and I were the sole Idaho representa-
tives. Sixteen states were represented by a TSRP, with 9 of the 87 workshops containing a TSRP 
speaker. The NTLC was also represented by its prosecutors. In total, I estimated 30 prosecutors 
in attendance. Although few in number, this is a major improvement from just a few years ago.  
 
To effectively reduce traffic injuries & fatalities requires a coordinated effort, with prosecutors 
being a key component. NHTSA should be commended for recognizing the need to bring prose-
cutors to the traffic safety table. During the NHTSA award luncheon, two prosecutors were re-
cipients of national awards. I congratulate Pete Grady, Iowa’s TSRP and Maureen McCormick, 
District Attorney in Nassau County, NY, for their dedication to traffic safety, and thank them for 
putting prosecutors in such a positive light. —Jared Olson, TSRP. 

 Jared D. Olson 
Traffic Safety Resource Prosecutor 
Idaho POST Academy 
PO Box 700 
Meridian, Idaho 83680 

Phone:   208-884-7325 
Fax:        208-884-7295 
Cell:       208-559-1217 
Email:     jared.olson@post.idaho.gov 

This material was developed through a project 
funded by the Idaho Transportation 
Department’s Office of Highway Safety. 
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UPCOMING TRAININGS & CONFERENCES NOTICE 
Idaho Highway Safety Summit — April 11, 2007, Boise, Idaho. 

2007 Drug Recognition Expert Training School — April 16-26, 2007, Idaho POST 
Academy, Meridian, Idaho. 

Underage Drinking: Does it Matter? (For School Resource Officers & Educators) — 
April 23, 2007, Idaho POST Academy, Meridian, Idaho. 

23rd Annual Idaho Conference on Alcohol & Drug Dependency (ICAAD) —     
May 14th-16th, 2007, BSU Student Union Building, Boise, Idaho. 

IPAA Summer Conference — August 6th-8th, 2007, West Yellowstone, Montana. 

Last Call: 
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